REVI SED, FEBRUARY 14, 2000

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50471

WALTER W MCALLI STER, 111, an Individual; GERRY SOLCHER, an
| ndi vi dual ; ROBERT CUYLER, an | ndi vi dual ,

Pl aintiffs-Appellants,
V.

RESOLUTI ON TRUST CORPORATI ON, as Receiver for San Antonio
Savi ngs Associ ation, F. A,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

January 21, 2000
Bef ore GARWOOD, SM TH, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:
Appel l ants, three forner executives of the now defunct San
Ant oni 0 Savi ngs Associ ation, appeal fromthe district court’s
grant of sunmary judgnment to the Resolution Trust Corporation?

(“RTC’) with respect to their clained right to receive paynent

! The Resol ution Trust Corporation ceased all operations on
Decenber 31, 1995, pursuant to 12 U S.C. 8§ 144la(m(1). The
Federal Deposit |Insurance Corporation is nanmed in the rel evant
statute as successor to the former RTC. This succession occurred
subsequent to the matters that give rise to this current
litigation. As such, for the sake of consistency, we refer to
t he appel | ee throughout this opinion as the RTC
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under a Suppl enmental Executive Retirenent Plan (“SERP’). Because
we find that the district court correctly determ ned the | egal
issues in this case, and appellants have failed to raise any
genui ne issues of material fact in support of their position, we
affirm

| . Fact ual and Procedural Backqground

The background facts in this case are largely undi sputed.?
This controversy is born of the dem se of what was fornmerly known
as the San Antonio Savings Association (“SASA’), a federally
insured thrift. Appellants each held executive positions at the
thrift. Walter McAIlister was Chairman of the Board and Chi ef
Executive Oficer; Gerry Sol cher was SASA's President; and Robert
Cuyler was the thrift's Qperations Oficer. As executives
enpl oyed by SASA, appellants each participated in a Suppl enent al
Executive Retirenment Plan (“SERP”), designed to provide benefits
to top managenent in addition to those available to all eligible
enpl oyees under the usual qualified pension plans.

The SERP plan differed fromusual pension plans in that the
executives made no contribution to it. The plan was funded
exclusively by an Unbrella Trust, containing life insurance

policies on the lives of the executives. As SASA owned the

21t bears nmentioning at the outset that this case is before us
for the second tine on appeal. See MAllister v. FDIC, 87 F.3d
762 (5" Cir. 1996). Wile we do not now take issue with the
previous factual recitation offered by this Court, for the
pur poses of exam ning the |legal issues now before us, we offer a
restatenent of the factual background |eading up to this appeal,
with an enphasis on those matters the parties now contend should
result in different outcones under the rel evant |aw.
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policies and paid all policy premuns, SASA was able to structure
the SERP as an unfunded “grantor” or “rabbi” trust. As an
unfunded, non-contributory plan, initial paynents to the trust,
and i ncone generated by the trust, renained taxable to the

enpl oyer rather than to the enployee. This trust structure
allowed the participants to defer tax liability on their

i ndi vidual shares until asset distribution under the terns of the
pl an.

The thrift began experiencing financial difficulty in late
1988. These difficulties led to the transformation of the thrift
a nunber of times. The first such transformation occurred on
February 28, 1989, when SASA was pl aced in conservatorship. At
this time, the RTC chose to carry on SASA' s operations, and
request ed SASA' s seni or executives, appellants in this matter,
stay on in their forner positions. As a result, appellants
managed the thrift in conservatorship for about six nonths, until
July 1989, when regul ators decided to close SASA and repl ace the
conservator with a receiver.

A new institution, San Antoni o Savi ngs Associ ati on, Federal
Associ ation (“SASA, FA’), was established at that tinme. SASA FA
was chartered and placed in conservatorship by federal regulators
on July 13, 1989, to acquire substantially all of SASA's assets
and deposit liabilities. The executives again stayed on as
enpl oyees of the successor conservatorship fromJuly 1989, unti
March 1990, when regul ators cl osed SASA, FA, and appointed the

RTC as the thrift’s Receiver. The Receiver then proceeded to



i qui date SASA, FA's assets for the benefit of depositors and
creditors.

Two executives, not appellants in this matter, opted for
early retirenent during the first conservator phase. As the
thrift was not yet in insolvency and was not yet at the phase of
di stribution, these executives received their vested SERP
benefits in full, w thout controversy.

It is clear that no witten contract governed the enpl oynent
relati onshi p between appellants and the SASA and SASA, FA
conservatorships. The RTC maintains that the conservatorships
continued to pay appellants their salaries, as well as their
heal th, vacation, and pension benefits, in the ordinary course of
busi ness, as orally agreed to by the parties. Appellants do not
di sagree with this contention, although there is sone factual
di spute as to the anount of salary received.?

The factual recitations of the opposing parties diverge when
the di scussion turns to representati ons nmade concerning the |egal
status of the SERP benefits. The RTC maintains, as stated above,
that the only representati on nade concerni ng these benefits was
that the Conservator was commtted to continue paynent of al
sal ary and benefits in full, throughout the conservatorship
phase.

Appel lants paint a different picture. Specifically, they

® The RTC concedes that Sol cher experienced a salary reduction
at sone point during his enploynent with the SASA FA
conser vat or shi p.



mai ntain that the Conservator orally contracted to pay their SERP
benefits in full, as an expense of adm nistration, as an

i nducenent for appellants to continue enploynent with the SASA
conservatorship and its successors.

Regardl ess of how these benefits were characterized by the
parties, it is clear that the SASA, FA conservatorshi p adopted
the SERP benefit plan as it existed prior to regulatory
intervention. Specifically, the Conservator executed docunents
entitled “Adoption by San Antoni o Savi ngs Associ ation, FA of the
Suppl enental Executive Retirenent Plan, The Executive Deferred
Conpensation Plan, and the Unbrella Trust.” Inportantly,
however, the docunent of adoption does not nodify the plan’s
| anguage in any respect, except with regard to the grantor-
enpl oyer: SASA, FA is substituted for SASA in the old docunent.
Additionally, loans on the various policies supporting the plan
were authorized to maintain the trust.

When SASA, FA was placed in receivership, the RTC notified
the trustee for the Unbrella trust that the policies in the trust
shoul d be |iquidated so the assets could be used to pay SASA,
FA's creditors. Appellants received notice in Decenber 1991,
after the placenent of SASA, FA in receivership, as to the status
of their clains for paynent under the SERP. Specifically, the
notice letter remnded all plan participants that the SERP was a
“nonqual ified” retirenment plan and all plan participants renmai ned
unsecured general creditors. As such, continued the notice,

participants never acquired any rights to these policies and



accordingly would not receive any benefit fromthem as the
assets were needed to pay creditors. Participants were invited,
however, to submt any clains or questions concerning the plan to
t he Recei ver.

Appel l ants each filed clains. MAllister clained
$1, 871, 209. 53; Sol cher cl ai ned $1, 049, 811. 50; and Cuyl er cl ai med
$457,234.57. In March 1993, the Receiver allowed the clains and
i ssued receiver’s certificates to each of the executives in the
full amount clainmed. Followi ng a Freedom of Infornmation Act
request for information on the creditors of SASA, FA, Cuyler
| earned that there were approximately $103, 000. 00 i n outstanding
unsecured clains and that there would be several mllion dollars
avai l abl e after all superior clainms against the failed
institution were paid in full. However, this estimte proved
incorrect and in fact the RTC was still owed over one billion
dollars to pay depositors in full upon exhaustion of all existing
f unds.

Appel l ants persisted, and filed new proofs of clains
approxi mately one year later. Again, in a letter dated April 4,
1994, Appellants were inforned that although they held valid
certificates, “[a]ll clains of the depositors and all clains
subrogated to the RTC nust be paid in their entirety before any
paynment can be nmade on the clains of the general trade creditors.

[i]f deposit clains are paid in full, then [you] will be in
line with other unsecured creditors to begin receiving [your] pro

rata share of dividend paynents.



Appel lants filed suit, in Novenber 1994, chall enging the



RTC s determ nation of the proper priority status to be accorded
their clains for paynent under the SERP. The district court
granted the RTC s notion to dismss under Fed. R Cv. P
12(b)(6), in May 1995, as untinely, and thus for |ack of
jurisdiction. This Court reversed the dism ssal and remanded the
case to the district court for further proceedings. See
McAllister, 87 F.3d at 766.

On remand, upon conducting extensive discovery, the district
court granted summary judgnent in favor of the RTC. This tinely
appeal foll owed.

1. St andard of Revi ew

This Court reviews the grant of summary judgnent de novo,
eval uating the case under the sane standards enpl oyed by the

district court. S.WS. FErectors, Inc. v. Infax, Inc., 72 F.3d

489, 494 (5" Cir. 1996).

Summary judgnent is proper, “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to

any material fact and that the noving party is entitled to

judgnent as a matter of law” Fed.R Cv.P. 56(c); Celotex Corp.
v. Catrett, 477 U. S. 317, 322 (1986). Disputed facts preclude
summary judgnent if the evidence would allow a reasonable jury to

return a verdict for the non-novant. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). “Al t hough we consider the
evi dence and all reasonable inferences to be drawn therefromin

the Iight nost favorable to the nonnovant, the nonnoving party



may not rest on the nere allegations or denials of its pleadings,
but nust respond by setting forth specific facts indicating a

genui ne issue for trial.” Rushing v. Kansas Gty S. Ry. Co., 185

F.3d 496, 505 (5th Gr. 1999), petition for cert. filed (Dec. 28,
1999) (No. 99-1090).

[11. Analysis

In this case, appellants assert several grounds upon which
summary judgnent was i nproper. As their primry objection,
appel l ants assert that an oral contract existed which classified
the SERP benefits as an expense of adm nistration. Such a
classification, they further contend, should result in a first
priority debt, payable by the RTC prior to paynent of any
depositor clains. Alternatively, appellants contend that
estoppel and | aw of the case require this Court to overturn
summary judgnent. As appellants bear the burden of denonstrating
that there exist genuine issues of material fact, we first
address the | anguage of the agreenents now at issue, then address
the specific argunents appellants offer as denonstrative of error
on the part of the district court.

A.  The | anquage of the plan

As stated above, the Suppl enental Executive Retirenment Plan
was designed by SASA executives with a particular goal in mnd:
defernment of tax liability. To this end, the SERP was structured
such that all plan assets woul d be maintained in an unfunded
“grantor” trust. Gantor trusts of this nature permt

participants to postpone tax liability to be assessed agai nst



SERP benefits until trust assets are actually distributed,
presumably at the tinme of retirenent.

In order to maintain this deferred tax status, the Interna
Revenue Code requires beneficiaries to hold only a limted
interest in the trust assets prior to distribution.

Specifically, the Code requires that all trust assets be property
of the enployer, and therefore subject to the clains of creditors
of the enployer. 26 U S.C. 8 671 et sec. Thi s requirenment
renders trusts so fornmed unfunded.

I n accordance with the mandates of the Internal Revenue
Code, the SERP agreenent requires that in the event of insolvency
all SERP assets be available to pay the thrift’'s creditors.
Specifically, the Unbrella trust directs the trustee to “hold the
trust fund for the benefit of the general creditors of the
Conpany” during any periods of insolvency. |In accordance with
this | anguage, plan participants are explicitly classified as
unsecured general creditors.*

Appel l ants, under the plain terns of the SERP and Unbrella

* At paragraph 10.1, the SERP agreenent states:
Unsecured Ceneral Creditor. Benefits to be provided under
this Plan are unfunded obligations of the Enployer.
Participants . . . shall have no |egal or equitable rights,
interests or clainms in any property or assets of Enployer,
nor shall they be beneficiaries of, or have any rights,
clains or interest in any life insurance policies, annuity
contracts or the proceeds therefromowned or which may be
acquired by Enployer . . . . Such policies or other assets
of Enpl oyer shall not be held under any trust, except a
grantor trust established by Enployer . . . or be considered
in any way as collateral security for the fulfilling of the
obligations of Enployer under this plan.
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trust agreenents, attained the | egal status of unsecured general
creditors at the tinme SASA, FA was placed into receivership. The
preference status accorded appellants’ rights stens fromtwo
sources in law. the Internal Revenue Code and the Texas G vil

St at utes concerni ng savings and |oans. As previously noted, the
I nternal Revenue Code permts grantor trusts only if trust
beneficiaries are assigned the status of unsecured general
creditors and only if trust assets remain available to the
grantor’s creditors in the event they are needed. It is clear
that appellants intended to establish and participate in a
grantor trust to receive this favorable tax status.

Addi tional ly, applicable Texas |law assigns priority to al
clains against a failed thrift association. Under this statute,
appel l ants’ clains as unsecured general creditors are subordinate
by law to all depositors’ clains. Relying on this statutory
| anguage and the status of this trust as a grantor trust, the RTC
classified appellants as unsecured general creditors for the
purpose of liquidation priority.

Under the Texas Savings and Loan Act,® the clains of general

® The Financial Institutions Reform Recovery, and Enforcenent

Act of 1989 (“FIRREA’) establishes and defines the statutory
mandate of the RTC. The depositor preference section, 12 U S. C
1821(d)(11), which displaces state law to the extent of any

i nconsi stency, was added by anmendnent August 10, 1993. The
anendnent, however, applies only “wth respect to insured
depository institutions for which a receiver is appointed after
the date of the enactnent of this Act [Aug. 10, 1993].” Act Aug.
10, 1993, P.L. 103-66, Title Ill & 3001(c) 107 Stat. 337.

Because the institution we are concerned with on this appeal went
into receivership in 1990, we look to state law to determ ne the
rel evant depositor preference for an insolvent institution.
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creditors are assigned fourth priority, behind expenses of

| iquidation, secured creditor clainms, and depositor clains.® As
the receiver for the failed SASA, FA | acks adequate funds to
fully conpensate all depositors, appellants, under the plain
ternms of the SERP agreenent, are not entitled to receive any
funds in exchange for their certificates.

Appel  ants contend, however, that an oral contract existed,
which explicitly mandated that their rights to paynent under the
SERP woul d be consi dered an expense of adm nistration or
liquidation. |If this is the case, they now argue, their benefits
are entitled to treatnent as a first priority debt, one that
shoul d have been satisfied prior to the paynent of any depositor
clains. Alternatively, appellants assert rights in equity to
paynment of their benefits. Under each theory, appellants

mai ntain that the transformati ve event asserted renders sunmary

® The Texas statute provides:

On liquidation of an association, clains for paynent have
the following priority:

(1) obligations incurred by the conm ssioner or the
i qui dating agent, fees and assessnents due the Savings and Loan
departnent, and expenses of |iquidation, all of which may be
covered by the proper reserve of funds;

(2) approved clainms of creditors, to the extent that the
clains are secured by, or constitute a lien on, the assets or
property of the association;

(3) approved clainms of depositors agai nst the general
i qui dating account of the association;

(4) approved clainms of general creditors and the unsecured
portion of any creditor obligation described in Subdivision (2);

(5) otherw se approved clains that were not filed within the
time prescribed by Section 66. 305;

(6) approved clainms of subordinated creditors; and

(7) clainms of sharehol ders of the association.

Tex. Fin. Code Ann. § 66.306 (West 1998).
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judgnent inappropriate. Each claim and why it ultimately fails
to override our understanding of the plain terns of the SERP
agreenent, is addressed bel ow.

B. Oral Contract

It nust be nade clear that this is not a dispute about
whet her appellants are entitled to their benefits. The RTC
concedes that the SERP benefits at issue were fully vested and
are in fact owed appellants as unsecured general creditors. In
fact, appellants received certificates representing their
respective interests. The critical dispute between the RTC and
appellants in this matter concerns the determ nation of exactly
what was bargained for in this case: the maintenance of the SERP
and Unbrella trust agreenents as they existed prior to
conservatorship, or additional contract rights, bargained for to
guarantee the recei pt of SERP benefits in the event of
i nsol vency.

Despite the clear terns of the Plan and governing stat utes,
appel l ants contend they entered into an oral enploynent contract
with the Conservator and that this contract governs this dispute.
Appel l ants assert that the critical termof this contract
transforned their SERP benefits into an expense of
admnistration. In essence, appellants contend they were induced
into staying on in their former positions at SASA and SASA, FA by
this term In support of this claim appellants assert they were
continually prom sed they would receive their SERP benefits in

full as service providers.
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Qur careful review of the record and all sunmary judgnment
evi dence indicates otherwse. W find no evidence of any prom se
that appellants’ SERP benefits would be paid in full. Rather,

t he unequi vocal conclusion to be drawn fromthe deposition
testinony and the docunents submtted in support of appellants’
claimis that they received exactly what they were prom sed: the
mai nt enance of their benefits package as it existed prior to the
financial difficulties experienced at San Antoni o Savi ngs.

To support their claimthat an oral contract existed and
governs these issues, appellants rely on their own decl arations
and little else. Appellants, in fact, fail to assert exactly
when this oral contract arose or when the critical term was
agreed upon. In fact, appellants seemto concede that the
Conservator nerely contracted for appellants’ services in
exchange for “paynent of their salary and benefits, including
their SERP benefits.” There does not seemto be any dispute with
respect to this duty, as the RTC readily conceded an obligation

to pay these salaries and maintain these benefits packages.’

" An issue not explicitly discussed in any of the briefs is

whet her the parties may legitimately alter the status of the SERP
pl an by oral agreenent. Wile the Plan agreenent states that it
may be anmended by the Board at any tine, the anendnent provision
makes no nention of the results should the Plan be nodified such

that it no | onger accords with the Internal Revenue Code. |If the
Pl an was nodi fied as appellants assert, then the Plan would no
| onger conply with the strict requirenents of the Code. It seens

unlikely that the parties could legitimately orally contract to
forma grantor trust with first priority in the event of

i nsol vent distribution, as the Code requires grantor trust
beneficiaries to be classified as unsecured general creditors and
Texas law requires that general creditors receive fourth priority
in the event of distribution. However, as we find no evidence of
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By all appearances, appellants, in claimng a contract right
to their benefits, conflate a prom se that they would receive
their benefits in full with a prom se that they would actually
recei ve a noney paynent fromthe Plan in the event of insolvency.
As previously noted, there is nothing in the Plan’s | anguage or
in the statutes governing this type of trust that guarantees
distribution of the trust’s assets to the beneficiaries. Mre
assertion of a belief that the plan was sonehow transforned, and
that this transformation would | ead to paynment subsequent to the
unfortunate event of insolvency, is not enough to defeat summary
j udgnent .

Appel lants further maintain that an oral contract
representing the transformation of their |egal status of
enpl oynent is evidenced on these facts by the behavior of the
Conservator. Specifically, appellants repeatedly assert that
during the conservatorship they were classified as service
providers and that their salaries and benefits constitute
expenses of adm nistration. As expenses of adm nistration,
appellants maintain that their SERP benefits should have received
first priority at the tinme of |iquidation.

Appel  ants, however, fail to marshal evidence to support
their conclusory statenents. Appellants repeatedly draw our
attention to the adoption of the SERP plan by SASA, FA.  They

assert that this manifests an intent to pay Plan benefits in

an oral contract in the first instance, it is unnecessary to
resolve this thorny issue.
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full. Wiile it is true that the Conservator took steps to
transfer the SERP agreenent to SASA, FA, this evidence better
supports the RTC s reading that Plan adoption represented an
effort to maintain the benefit prograns as they existed prior to
conservatorship, as well as an effort to preserve the Plan’s
funds for all the thrift’s creditors. Standing al one, the
transfer of the SERP plan to SASA, FA is not enough to defeat
summary judgnent.

Aside fromrelying on SASA, FA s adoption of the SERP
appel l ants draw upon a small nunber of conversations and the
circunst ances of their ongoing enploynent to claimthat their
SERP benefits should be paid in full as expenses of
admnistration. The RTC naintains that a promse to characterize
SERP benefits as expenses of l|iquidation could not have been nade
inthe first instance, as a conservator, by definition, does not
i ncur any expenses of liquidation.® As appellants rely on the
ci rcunst ances of their ongoing enploynent to contest summary
judgnent, it is necessary to exam ne these conpeting concl usions.

In essence, the RTC asserts that appellants have confused

the legal functions of a conservator with those of a receiver.

8 Under 12 U.S.C. § 1821(d)(2)(D), the RTC as conservator is
enpowered to “take such action as nmay be (i) necessary to put the
i nsured depository institution in a sound and sol vent condition;
and (ii) appropriate to carry on the business of the institution
and preserve and conserve the assets and property of the
institution.” The RTC as receiver, under 12 U S.C. § 1821
(d)(2)(E), is enpowered to “place the insured depository
institution in liquidation and proceed to realize upon the assets
of the institution, having due regard to the conditions of credit
inthe locality.”
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Recei vers and only receivers incur expenses of |iquidation, as
only receivers have the power to liquidate a failed thrift. W
are persuaded by this reading of the relevant statute.?®
Conservators may incur expenses of adm nistration, through the
course of adm nistering the conservatorship. However, these
expenses are not relevant to our resolution of this case, as it
is the receiver who failed to pay under the terns of the SERP

Critically, appellants were never enployed by the
receivership at issue in this case. As described in the facts,
appel l ants were enpl oyed by the SASA and the SASA, FA
conservatorships, but all enploynent relationships ceased in
March 1990, when the RTC was appoi nted receiver for SASA FA 10
As such, they never assisted with the |iquidation process and
their salaries and benefits cannot correctly be classified as
expenses of |iquidation.

Appel lants maintain that 12 U S.C. § 1821(e)(7) governs and

mandat es the conclusion that service providers are to be paid as

® The statute at issue is 12 U.S.C. § 1821(d), Powers and
duties of Corporation as Conservator or Receiver. 1In the
interest of brevity, the full text is not quoted here.

10 Appel | ants enphasi ze the fact that MAllister, who served
as Chairman of the Board of San Antoni o Federal Savings Bank, a
banki ng subsidiary of SASA and | ater SASA, FA, maintained his
position as Chairman after SASA, FA entered receivership. He
apparently was not conpensated for his work in this position, and
in fact apparently incurred personal financial |osses canvassing
the country in search of an investnent group to acquire SAFSB.
McAllister’s actions taken in this position, however, are
irrelevant to his claimfor SERP benefits, as his participation
in the SERP plan was i ndependent of his duties as Chairnman of
SAFSB.
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expenses of adm nistration.' |In their reading of the rel evant
statute, however, appellants fail to acknow edge 12 U S. C. 81821
(d)(2) (D), which states explicitly that a conservator only has
the power to take actions necessary to restore a financially
troubled institution to sol vency. Expenses of |iquidation cannot
be incurred by a conservator as a matter of law, as |iquidation

is not a function of the conservator. See RTC v. United Trust

Fund, Inc., 57 F.3d 1025, 1033 (11t" Gr. 1995) (“The

1 The text of the statute reads:
(7) Provisions applicable to service contracts
(A) Services perforned before appoi nt nent
In the case of any contract for services between any
person and any insured depository institution for whish
t he Corporation has been appoi nted conservator or
recei ver, any claimof such person for services
performed before the appoi ntnent of the conservator or
the receiver shall be—
(i) aclaimto be paid in accordance with
subsections (d) of this section; and
(ii) deenmed to have arisen as of the date the
conservator receiver was appointed.
(B) Services perforned after appointnent and prior to
repudi ati on
If, in the case of any contract for services described
I n subparagraph (A), the conservator or receiver
accepts performance by the other person before the
conservator or receiver nmakes any determnation to
exercise the right of repudiation or such contract
under this section—
(i) the other party shall be paid under the terns
of the contract for the services perforned; and
(i1) the anpbunt of such paynent shall be treated
as an admnistrative expense of the
conservatorship or receivership.
(C) Acceptance of performance no bar to subsequent
repudi ation
The acceptance by an conservator or receiver of
services referred to in subparagraph (B) in connection
wth a contract described in such subparagraph shal
not affect the right of the conservator or receiver to
repudi ate such contract under this section at any tine
after such perfornmance.
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conservator’s mssion is to conserve assets which often invol ves
conti nui ng an ongoi ng business. The receiver’s mssion is to
shut down and sell off its assets.”).

The RTC is correct in noting that a receiver is obliged to
pay for services as admnistrative expenses under 12 U S.C. §
1821(e)(7) only where the receiver has actually accepted
performance of services subsequent to appointnent, but prior to
the repudi ation of any existing service contracts. This is a
question of timng. Section 1821(e)(7) requires both
conservators and receivers to nmake full paynent under existing
service contracts, and to treat those obligations as expenses of
adm nistration. However, the two entities - conservatorships and
recei verships - are separate, with separate obligations, and
separate expenses of admnistration. Only the expenses incurred
by a receiver constitute expenses of |iquidation. As appellants
never performed any services for the Receiver, they are not
entitled to any preferential treatnent for the services they
performed for the Conservator. These provisions function to
guar ant ee paynent under existing service contracts to those
i ndi viduals who performservices for a failed, and |iquidating,
institution. Here, only the Conservator accepted the executives’
services, and in so doing adopted, not repudiated, their pre-
existing terns of enploynent. Pursuant to this adoption,
appel l ants received their salaries, and all benefit packages were
mai ntai ned intact. Wen the proper clains were nmade to the

receiver, certificates were issued in the full amunts due.
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Qur reading of the relevant |aw and our interpretation of
the | egal consequences that flow fromthe formati on of the SERP
agreenent as a grantor trust conformw th the readi ng of other
courts to have considered the issue. The |eading cases
concerning grantor trusts in bank |iquidations all hold that the
trust funds are avail able to general creditors and depositors of
the bank; all find the | anguage of the trusts to be deci sive;

and, none treat grantor trusts as expenses of |iquidation. See

West port Bank & Trust Co. v. Geraghty, 90 F.3d 661, 669 (2d Cr.
1996) (“By virtue of this beneficial tax treatnent, . . . ‘the
reci pient receives only the conpany’s unsecured prom se to pay
benefits and has no rights against any assets other than the

rights of a general unsecured creditor of the conpany.

(citations onmitted)); RTC v. MacKenzie, 60 F.3d 972, 978 (2d Cir.

1995) (“The fact that the Plan assets remained in the trust
corpus, thus in the possession of [the institution], at the tine
RTC was appoi nted Recei ver alone conpels our holding that RTC has

a superior right to the Plan assets at this tine.”); Goodnan v.

RTC, 7 F.3d 1123, 1129-30 (4" Cr. 1993) (“Appellants are really
asking for a preference over other creditors; unfortunately, the
reci pients of grantor or “rabbi” trusts are unsecured creditors,
who took the risks of being subject to the clains of general
creditors for the benefits of favorable tax treatnent-a ganble
which failed to pay off in this case.”).

Furthernore, the relevant statutes nake clear that the

recei ver, not the conservator, “has the authority to |iquidate
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the assets and pay the obligations of the insured institution on

behal f of the depositors and creditors.” RIC v. Cheshire

Managenment Co., 18 F.3d 330, 333 (6'" Cir. 1994). See also RTC

V. Cedarminn Bldg. Ltd Partnership, 956 F.2d 1446 (8" Gir.

1992). Pursuant to this authority, “[t]he RTC receiver
liquidates an institution and distributes its proceeds to
creditors according to the priority rules set out in

regul ations.” Del E. Wbb McQueen Dev. Corp. v. RTC, 69 F.3d

355 (9" Gir. 1995).

It is inconceivable under the relevant |aw that the
Conservator in this case could have contracted with appellants to
transformtheir SERP benefits into expenses of |iquidation. The
Conservator contracted for assistance with the adm nistration of
the conservatorship - and it pronptly and fully conpensated
appellants for their work in this regard according to the terns
of the previously existing service contract. It was not in the
power of the Conservator to transformthese benefits into
expenses of liquidation incurred by the receiver in this case.

As there is no evidence that |anguage to this effect was ever
used by the Conservator, there is no evidence that the
Conservator intended to do so or intended to m sl ead appell ants
that it in fact had been done.

Appellants, in a final attenpt to persuade us their clains
deserve treatnent as expenses of |iquidation, anal ogize the facts
of their case to the | aw of bankruptcy. W are not convinced.

Not only is bankruptcy | aw i napplicable to this matter, relevant
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Bankruptcy Code definitions |lead to the sane concl usion reached
above: expenses of |iquidation include only those “wages,
sal aries, or comm ssions for services rendered after the
comencenent of the case.” 11 U S.C. 8 503(b)(1)(A). The
services at issue here were not rendered after the start of the
anal ogous case. Further, appellants would have to persuade us
that SERP benefits of the type at issue here are properly
consi dered wages, salaries or comm ssions. As we need not
explicitly make a finding on this issue to resolve the case
before us, we decline to do so. However, we do note that
appel lants’ brief and argunent standi ng al one are unpersuasive in
this regard. They cite to no case |aw or governing statutes that
require such a finding. The lone affidavit submtted in support
of this |oose analogy is not enough to defeat summary judgnent.
Appel l ants have failed to denonstrate the existence of an
oral contract, relevant to the distribution status properly
accorded their SERP benefits. Appellants have further failed to
convince us that these benefits properly deserved treatnent as
expenses of admnistration. Sunmary judgnent, based on the plain
ternms of the SERP agreenent and underlying trust, was proper with
respect to each of these argunents.

C. Est oppel and Law of the Case

Appel l ants final argunent rests in equity. As noted at the
outset, this is not the first tinme this dispute has reached this

Court. In MAllister v. FDIC, 87 F3d 762 (5'" Cir 1996), this

Court held that the FDIC was equitably estopped from asserting a
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limtations defense, because representations nade to appell ants
concerning the status of their clains led themto delay filing
suit against the RTC. 2 This Court reasoned that as certain
assurances offered by the RTC i nduced Appellants into waiting to
file suit, the statute of limtations was equitably tolled, and
the case was properly filed.

Appel  ants now assert that this holding disposes of the
present issue. Specifically, Appellants maintain that as this
Court al ready found evidence of oral m srepresentations, this
panel may not now reexam ne this issue. This is a clear
m sreadi ng of not only the previous holding, but of our duty
under the doctrine of the law of the case. Wile we remain ever
m ndful of our obligation to adhere to previous findings of this
Court, we refuse the invitation to contort our prior holding to
reach appellants’ view of this matter.

Qur prior holding, in essence, settled a jurisdictional
matter: whether the suit was tinely filed. By finding that
appel l ants delayed filing due to representations concerning their
clains, this Court said nothing about the nerits of the clains
t hensel ves. While it is true that this Court did find that

representations were made by the RTC that appellants woul d be

12

Typically, the RTC responds to clains against it wthin 180
days. The claimng party then has 60 days to file suit against
the RTC in the event of a negative disposition. Appellants
failed to neet this 60 day deadline and the RTC asserted this
failure as a bar to this litigation. This Court held that the
180/ 60 day tinme period was equitably tolled, as the RTC orally

i nformed Appellants that their clainms would be all owed.
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paid in full, those representations are distinct fromany oral
contract appellants now assert nmay have been fornmed fromthe
outset. In short, while “the RTC s fal se assertions that the
plaintiffs would be paid in full induced themnot to file suit
within the 60 day period follow ng the i ssuance of the Receiver’s
Certificates,” those false assertions by no neans di spose of the
i ssue concerning the proper status afforded to those clains in

the first instance. MAllister, 87 F.3d at 767 (enphasi s added).

The doctrine of the |law of the case does not resolve the issues
her e.

In so holding, we fully acknow edge the | anguage of our
prior opinion, quoted above, which clearly found fal se assertions
attributable to the RTC. However, timng is crucial. The
assertions found to be msleading by this Court were nade after
the total collapse of the SASA, FA conservatorship. The
assertions found to be false related only to whether the cl ains
woul d be paid, after the enploynent relationship ceased to exist.
Appel  ants cannot now claimthat they were induced into working
for the SASA and SASA, FA conservatorship by prom ses made
subsequent to the termnation of this enploynent relationship.
Concerning representations nade prior to the end of the SASA FA
conservatorship, our previous opinion offers no insight.

In fact, our previous opinion reiterates the |anguage of the
SERP agreenent, to conclude that “trust assets could also be used
to pay creditors if the bank becane insolvent” |d. at 763.

Further, and nost critically, our previous opinion indicates that
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t he assurances made by the RTC concerning who would be paid in
full, which later turned out to be false, related nainly to

m scal cul ati ons on the part of RTC enpl oyees concerning the
anount of funds available to pay all creditors of the bank. W
are not now bound by the conclusion that fal se assertions were
made, subsequent to the end of the enploynent rel ationship,
concerni ng whet her there woul d be enough funds left to pay
appel l ants as unsecured general creditors.

| V. Concl usi on

We note in closing that appellants were issued certificates
for the full value of their SERP benefits. Those certificates
entitle the executives to exactly what they bargai ned for -
paynment of their SERP benefits if and when the failed thrift’s
i qui dated assets exceed the aggregate value of the clainms of the
thrift’s depositors and secured creditors. Because we find no
genui ne issues of material fact concerning the |egal status
properly accorded appellants’ rights to obtain paynment under the
SERP plan, we AFFIRM the district court’s grant of sunmary
j udgnent, based on the plain | anguage of the SERP and Unbrella
trust agreenents, and the applicable Texas state depositor
preference | aw.

The judgnent of the district court is AFFI RVED
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